CONFIDENTIALITY AGREEMENT


THIS CONFIDENTIALITY AGREEMENT (this “Agreement”), dated as of 
___________________, by and between AP Energy Holdings Inc. (“AP”), a Massachusetts corporation, and ________________________, a company formed under the law of ______________(“_______________”).  AP and __________ are hereafter referred to individually as a “Party” and collectively as the “Parties.”

WHEREAS, the Parties desire to enter into discussions concerning power generation facilities being developed or acquired by AP or its Affiliates (the “Business Opportunity”) and as a result, it is deemed desirable by each Party to disclose certain information to the other Party; and


WHEREAS, it is a condition to the disclosure of such information that the Parties enter into this Agreement to evidence the Parties' undertakings and agreement with respect to the treatment as confidential, and the control and use of, information that may be furnished to the Parties;


NOW, THEREFORE, in consideration of the foregoing premises, the mutual covenants contained herein and other good and valuable consideration, the receipt and adequacy of which are hereby acknowledged, the Parties hereby agree as follows:


1.
Defined Terms. As used in this Agreement each of the following terms shall have the meaning assigned to such term as set forth below:



1.1.
“Affiliate” means any Person that directly or indirectly (through one or more intermediaries) controls or is controlled by or is under common control with the relevant Person specified herein.



1.2.
“Confidential Information” means (a) all non-public information, whether of a business, technical, engineering, economic or other nature and regardless of the form in which it is communicated or maintained, relating to a Party (the “Disclosing Party”) and/or its Affiliates that is provided to the other Party (the “Receiving Party”) or any of its Representatives by the Disclosing Party or any of its Representatives, (b) all sketches, drawings, reports, analysis, compilations, studies and notes containing or reflecting Confidential Information, regardless of who prepares such materials, (c) the fact that the Confidential Information has been made available to or is being inspected or evaluated by the Receiving Party, and (d) the fact that such discussions and negotiations are taking place concerning the Business Opportunity or other related transactions between the Parties and the status thereof, except that Confidential Information shall not include:



(i)
information which is or was already in the Receiving Party's possession prior to disclosure hereunder, provided that the source of such information was not known by the Receiving Party to be bound by a confidentiality agreement with or other contractual, legal or fiduciary obligation of confidentiality to the Disclosing Party or any other party with respect to such information;



(ii)
information which prior to disclosure was already in the public domain, or which after disclosure entered the public domain other than by a breach of this Agreement by the Receiving Party or any of its Representatives; and

(iii)
information which becomes available to the Receiving Party from a third party on a non-confidential basis, provided that such third party is not known by the Receiving Party to be bound by a confidentiality agreement with or other contractual, legal or fiduciary obligation of confidentiality to the Disclosing Party; and

(iv)      was or is hereafter independently developed by the Receiving Party or on its behalf without use of or reference to the Confidential Information.



1.3.
“Person” means any natural person, corporation, company, partnership, limited liability company, joint venture, trust, organization, association, sole proprietorship or other entity.



1.4.
“Representatives” means, with respect to either Party hereto, such Party’s Affiliates, officers, directors, partners, members, employees, agents, and the consultants and advisors (including, without limitation, financial advisors, legal counsel, bankers or other lenders and accountants) of such Party.


2.
Restrictions on Disclosure and Use of Confidential Information.



2.1.
The Receiving Party agrees to, and to cause its Representatives to, treat all Confidential Information as confidential and secret and comply with the terms and conditions contained herein.  The Receiving Party shall not, and shall not permit its Representatives to, disclose Confidential Information to any Person (except as set forth in this Section 2), without the prior written consent of the Disclosing Party.



2.2.
Without the prior written consent of the Disclosing Party, the Receiving Party shall not, and shall cause its Representatives not to, make any use whatsoever of the Confidential Information other than as may be necessary for the purpose of evaluating, discussing or completing a transaction concerning the Business Opportunity (the “Purpose”). 



2.3.
Except as set forth in Section 2.4, the Receiving Party shall only disclose Confidential Information to those of its Representatives whose knowledge of such Confidential Information is necessary or advisable for the Purpose.  Each such Representative receiving Confidential Information from the Receiving Party shall have the same obligations with respect to such Confidential Information as the Receiving Party hereunder, and the Receiving Party shall so instruct each of its Representatives receiving Confidential Information.  The Receiving Party shall be liable to the Disclosing Party for any breach of such obligations by any of its Representatives.



2.4.
If the Receiving Party or any of its Representatives is required  by any governmental agency or other regulatory authority (including self-regulatory organization having jurisdiction over Receiving Party and/or its Representatives) or required by law, the rules of any applicable stock exchange or pursuant to legal process to disclose any Confidential Information, the Receiving Party shall be permitted to make such disclosure, provided the Receiving Party shall exercise reasonable efforts to provide the Disclosing Party with prompt written notice of any such request or requirement pursuant to such law, rule or legal process, to the extent legally permissible and practicable under the circumstances, so as to enable the Disclosing Party to seek a protective order or other appropriate remedy or waive compliance with this Agreement (at its own expense).  If such a protective order or other remedy is not obtained, or if the Disclosing Party waives compliance with this Agreement, the Receiving Party (or its Representatives to whom such request is directed) may disclose Confidential Information, but only such Confidential Information as it is required to disclose in the reasonable opinion of counsel to the Receiving Party, and shall exercise reasonable efforts to obtain reliable assurance that confidential treatment will be accorded such Confidential Information disclosed.  


3.
Safekeeping and Return of Confidential Information.



3.1.
The Receiving Party shall take all reasonable steps to prevent the unauthorized use, distribution or reproduction of all copies of written materials relating to or containing any part of Confidential Information, including all sketches, drawings, reports, analysis, compilations, studies and notes, and all copies, reproductions, reprints and translations thereof.  The Receiving Party shall not, and shall not permit its Representatives to duplicate or otherwise reproduce, in whole or in part, such Confidential Information in any manner inconsistent with the terms hereof.



3.2.
The Receiving Party shall return to the Disclosing Party or destroy, as soon as reasonably practicable after receipt of a written request by the Disclosing Party, all materials containing or reflecting Confidential Information that are in the possession of the Receiving Party and its Representatives, without retaining copies. Notwithstanding the foregoing, Receiving Party may retain such materials (i) to the extent required by applicable law or regulation, (ii) that consist of copies required to be retained for regulatory purposes or internal record-keeping policies, of electronic copies and reports, analysis, compilations, studies, notes or other documents or records prepared by the Receiving Party which contain or otherwise reflect or are generated from Confidential Information and (iii) which are stored on automatic computer back-up archiving systems, provided, however, Receiving Party shall keep all such retained copies of Confidential Information confidential in accordance with this Agreement.  Notwithstanding the return of such materials, the Receiving Party and its Representatives shall continue to be bound by the obligations of confidentiality and other obligations hereunder for the term of this Agreement.


4. Non-Use & Non Competition. 
4.1  The Receiving Party shall not, without the consent of the other Party, which consent said Party may withhold in its sole discretion, use any Confidential Information disclosed by the Disclosing Party for any purpose except for evaluating the Business Opportunity or negotiating any transactions between the Parties. 
 
4.2  During the Term of this Agreement, the Receiving Party shall not, without the written consent of the Disclosing Party, which consent the Disclosing Party may withhold in its sole discretion, directly or indirectly, including through Affiliates or Representatives, circumvent, compete with, or act in any way to the detriment of the Disclosing Party with respect to the development of the Business Opportunity.

5. Notice.  All notices, requests, consents, waivers and other communications required, permitted or desired to be given hereunder or by law to be served upon or given to a Party by any other Party shall be deemed duly served and given when received after being delivered by hand, courier or facsimile or sent by registered or certified mail, return receipt requested, postage prepaid, addressed as follows:

	If to AP:
AP Energy Holdings Inc.

c/o Advanced Power Services (NA) Inc.
155 Federal Street, 17th Floor
Boston, MA  02110
Attention: Kelly Huffman
General Counsel
Email: khuffman@advancedpowerna.com

If to___________:
Attention: 
Fax: 
Email: 

	

	
	


Each Party may change its address for the purpose of this section by giving written notice of such change to the other Party in the manner provided in this section.


6.
Term.  This Agreement and the obligations of confidentiality undertaken hereby shall remain in full force and effect for a period terminating upon the earlier of (i) two (2) years after the date of this Agreement, and (ii) the date of the execution of any definitive agreement relating to the Business Opportunity.


7.
No Waiver; Amendments.  No failure or delay by the Disclosing Party in exercising any right, power or privilege hereunder shall operate as a waiver thereof, nor shall any single or partial exercise thereof preclude any other or further exercise thereof or the exercise of any right, power or privilege hereunder.  Any modification or amendment to this Agreement and any waiver of any provision of this Agreement must be in writing signed by the Parties.



8.
Governing Law.  This Agreement shall be governed by and construed and enforced in accordance with the laws of the Commonwealth of Massachusetts without reference to the conflict of laws or principles thereof.  Jurisdiction for any litigation over this Agreement shall be in the Federal or state courts located in Boston, Massachusetts.

9.
Severability.  If any provision of this Agreement is held to be illegal, invalid or unenforceable under present or future laws, such provision shall be fully severable and this Agreement shall be construed and enforced as if such illegal, invalid or unenforceable provision had never comprised a part of this Agreement, and the remaining provisions of this Agreement shall remain in full force and effect and shall not be affected by the illegal, invalid or unenforceable provision or by its severance from this Agreement.  Furthermore, in lieu of such illegal, invalid or unenforceable provision, there shall be added automatically as a part of this Agreement a provision as similar in its terms to such illegal, invalid or unenforceable provision as may be possible and be legal, valid and enforceable.


10.
Remedies.  It is agreed that each Party shall be entitled to relief both at law and in equity, including, but not limited to injunctive relief and specific performance, in the event of any breach or anticipated breach of this Agreement. 


11.
Successors and Assigns.  Neither Party may assign this Agreement or any of its rights and obligations hereunder except with the prior written consent of the other Party. This Agreement shall be binding upon and inure to the benefit of the successors and permitted assigns of the Parties.


12.
No Obligation or Joint Venture.  The Parties agree that unless and until a definitive agreement has been executed and delivered, no contract or agreement providing for a business relationship between the Parties shall be deemed to exist between the Parties, and neither Party will be under any legal obligation of any kind whatsoever with respect to such relationship by virtue of this Agreement or any written or oral expression thereof, except, in the case of this Agreement, for the matters specifically agreed to herein.  For purposes of this Agreement, the term “definitive agreement” does not include an executed letter of intent or any other preliminary written agreement or offer, unless specifically so designated in writing and executed by both Parties.  This Agreement does not obligate either Party to deal exclusively with the other Party.


13.
Counterparts.  This Agreement may be executed in multiple counterparts, each of which shall be deemed an original, and all of which together shall constitute one and the same instrument.  Any executed counterpart transmitted by facsimile or similar transmission by any Party shall be deemed an original and shall be binding upon such Party.


14.
No Warranty.  The Parties hereby acknowledge that neither Party, nor any of its Representatives or assigns makes any representations or warranties whatsoever concerning the accuracy, completeness or correctness of the Confidential Information supplied hereunder, nor must such representations or warranties be implied.


15.
Entire Agreement.  This Agreement represents the entire agreement between the Parties with respect to the subject matter hereof and supersedes all prior agreements, whether oral or written.
[Signatures on following page]
IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first written above.

AP ENERGY HOLDINGS INC.
By:
 ____________________
Name:_____________________

Title:
____________________
[Counter Party]
By:________________________

Name:
Title:   
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